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RESPONSE TO OPPOSITION TO PETITION FOR RECONSIDERATION 

C‘av~IieI Tclephone. LLC (“Cavalier”) hereby responds to the Opposition to Cavalier’s 

Pcli t ion l o r  Kcconsideration iii this matter filed by Venzon Virginia, Inc. (“Verizon”) on January 

21. 2004 (“VZN Opp.”). As described bclow, Verizon’s objections to Cavalier’s requests for 

rccoiisidera~ion are without merit, and Cavalier’s requests should be granted 

1 .  RECONSIDERATION WIT11 RESPECT TO &WIRE CIRCUITS FOR DS-1 SERVICE IS 
P L A I N L Y  APPROPRIA’TE BASED ON THE FACTUAL RECORD OFTHIS CASE. 

Everyonc agrees that if Verizon “routinely” provldes 4-wlre circuits to 11s retail 

~ t i ~ t o i i i c r ~ .  thcn Cavalicr gets them too So the question is evidentiary: what does Veri7011 

actually do” At the hearing, Cavalier presented unrebutted testimony that Venzon routinely 

pi-ovides e n d - b e n d  4-wire circuits to relail customers, but not Cavaller. Rebuttal Testimony of 

Amy Wcbb oil Behalf of [Cavalier] at 1-2 This IS the only competent testimony on this point. I 

, This ~ c q i n ~ o n y  I S  competent because Cavalier learns what Verizon will do at retail by competing 
IL It11 \ ctwon. and has disco\,ered that Verizon gives Its retail customers a better deal than Verizon gives 
Ca\,alier a t  wholesale This isprechely the problem that Ms Webb testified to w~th  respect to providing 
4-wirc circutIs end-to-end for DS-I service The problem 
w h  using 2-wire loops for DS-I service is that they have a higher incidence of maintenance and repair 
problems Sw Petition of Cavalier Telephone LLC Pursuant to Section 252(e)(5) of the Communications 
Acl tor Preemption of the Jurisdiction of the Virginla State Corporation Commission Regarding 
Iiltcrconnccrion L)isputes with Venzon Virginia, Tnc and for Arbitration, WC Docket No 02-359, 
i lmf iw <ofdiwi Op~rtmn ~ t i d  Older (released December 12. 2003) (“MO&O”) at 11 96. It  would he totally 
tindcrsrandahlr For Veriion lo piously assefi thar 11 has the right to provide 2-wire clrcuits ~f that’h al l  I I  

This teslimony is also inherently plausible 

, (SooWte . .,., cQnl?ppll$d) . . I  ~ . .  
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\ ~ c r i ~ o i i  ineitlier cross-examined nor presented competent contrary evidence on this issue 

\ C I I ~ C ~ I I ‘ S  \~i t i ie is  Ms Clayton did riot havc any knowledge about i t ;  indeed. she repeatedly 

dis iai iccd hcrsclf froni such knowledge, stating that she was not “the product manager for DS-I” 

sei\ ices See Tr 430, 432 She merely stated - in the conditional tense - that whatever 

Veriron would do at retail, i t  would do for Cavalier at wholesale. She never testified to 

Iknowledge of what Verizon actually did. Logically, therefore, this matter should be closcd 

Thc Burcau moved in  the right direction by requiring Verizon to provide 4-wire loops 1 1  

i i  “~-otitinely” does so for retail customers See MO&O at 11 99. Unfortunately, [his does not 

rcsolvc the issuc of 4-wire \!ersus ?-wire loops, i t  simply sets up the fight for another day, since 

Ca\ alier already bclieves, and has presented testimony (unrebutted, uncrossed) that Verizon 

ci/rruc/~ “routiiicly” pi-ovidcs 4-wire loops on request for retail customers. 

Foi I l icx reasons, Verizon’s claim - that Cavalier I S  asking it to provide 4-wire loops 

“I-egartlless of what network modifications Verlzon would have to make” (see VZN Opp at 3) - 

is beside the point. The evidence shows that Verizon will make the necessary “nelwork 

modifications” (never explained in detail) when asked by its own DS-1 customers. The parhes’ 

c~intract should lherefore require Verizon to do so in response to requests from Cavalier. 

-. 7 THE A S S L R Z N C E  OF PAYMENT LANGUAGE SHOULD BE MUTUAL. 

Veri7on raises several objections to Cavalier’s request that the assurance of payment 

(i‘ootiiote continued) 
\ \ a t i t s  to do and yet nonetheless quietly accede to requests from knowledgeable customers to actually 
i lq~loy  3-wire loop in  order to a w i d  service problems and customer dissat~sfaction. There IS certainly 

\ ‘ c r i r on  [neb to n t i i ck  Ms Webb’s testimony by noting that at one point there was some minor 
~ 0 1 1 I ~ i ~ i o n  011 ;I Ipatiel a h  io which  witness was in  the best position to explain proposed contract language 
1f1.11ing 10 ;1 different subitantive issue See VZN Opp at 2 Cavalier readily admits that its witnesses are 
IC>\ Ieg,i l is~ic t han  Verizon’s That is all that Verizon has shown, however-not any sort of substantive 
i i i i l i~ i ic l i inent or M s  Webb 

lhci\i\ i o  c i i \ w t i n t  Ms Webb’, ieattniony on this point. 
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lanyuaye be nzade mutual First, Venzon claims this matter is not properly raised on 

rccoiisideration VZN Opp. at 3-6 This IS nonsense. Section I.lOb(k)(l)(i) of the 

Coiiiiiiission’s rules states that on reconsideration the Bureau may “simultaneously rcverse or 

iiiodily llie order from which reconsideration is sought.” Given that the Bureau imposed thc 

I‘iinyagc that i t  did, Cavalier sccks to “modify” it to make i t  mutual. Verizon is free to, and 

LI (~L,L .  i i p p o s t ‘  tliis q u e s t .  btii I I  is entirely proper to raise i t  on reconsideration. 3 

ta tah l is l i i i ig  rnutual asstiraiice-of-payment rights is not a new “issue.” The isstie of 

~ i s ~ ~ ~ ~ - ; i ~ n c c  ol‘paqiiienr was plainly teed up and litigated, and Cavalier directly challenged the fact 

LIicii L ti i ~ o i i  proposed unilateral l a n g ~ a g e . ~  Further, the evidence plainly reflecled thc 

potcntially muttial nature of the remedies See Tr. page 331, line 9 through page 332, line 5 

iinotiing [hat Cavalier had in the past “embargoed” Verizon when Verizon failed to pay its bills) 

Vcriron cannor seriously claim that i t  is surprised that Cavalier objects to remedies for 

inonpayment tha l  only flow i n  one direction. Note also that Verizon does riot deny that 1t has 

i-z~’tiscd io pay its bills ~ I t  Just puts its owti spin on it. VZN opp.  at 5-6 

\ b  C‘JLdicr pointed out earlier, the Bureau’s charge under the Act I S  to resolve “issues” in 
diipiiir inot “coiitrx~ language” in dispure See Reply to Verizon’s Petition for Reconsideration (filed 
l a n ~ i i ~ i q  22. 2004) a t  1-2 For this reason, the faci [hat Cavalier did not specifically propose the contraci 
Imgiiage 11 sccks on reconsideration is irrelevant This i s  not a new ‘‘issue.” It  is an aspect of the “issue” 
l l i i i i  \ \ ; I ,  t i i l ly Iiiigiitcd by the parties .See i/i/r<i 

. S w  September 23, 2003 Direct Testimony of David Whitt at p I ,  line 19 (“Verizon has not 
~ ~ \ p l a i i i d  why a unilatcral deposit obligation should apply”), see afso October 9, 2003 Rebuttal 
festiinony of David Whitt at  p 8, line 22 through p. 9, I .  2 (pointing out charges billed to Verizon by 
C ~ v a l i c i -  and asserting that “this unilateral aspect of Verizon’s proposed language is another indication 
ihaL thc langudge proposed by Verizon is unfair and unreasonable”) 

Wie ~ ~ a v t i c s  w i l l  bill each other for intercarrier compensatlon, interconnectlon, and possibly 
~ ~ l i o c d i i ~ i i ,  so. obligations regarding assurance of payment are “terms and conditions” of those activities 
SULII trrins and conditions must be ‘just.” “reasonable” and “non-discriminatory.” See 47 U S C 
>252(d)(2)(A) (intcrcarrier compensation must be ‘ jus t  and reasonable”); 47 U S C. 9 251(c)(2)(D) (terms 
~ n d  conditions for interconnection must be ‘:lust, reasonable and non-discriminatory"), 47 U S.C 9 
’ 5  I (c)(G) (\anle for collocation) Non-mutual assurance-of-payment rights cannot be squared with thesc 
stibrtanri\c legal standards 

1 
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Llorcover, the facl that Cavalier’s witness testified to its past actions in placing 

“einbargos” on Verizon for nonpayment defeats any Verizon claim that I t  was somehow 

dclmved of  the opportunity to explore these issues on the record. See VZN Opp at 5-6 In this 

regard. Verizon argues that Cavalier is less al risk from Verizon’s nonpayment than vice versa 

.Sw / t i  ill 6 Coininon sense, however, shows that this is far from clear. Risk has two elements 

~ l ic  lihcliliood o r  something occurring, and the consequences if i t  does. Even assuming that it is 

nioi-e l i ke ly  t h a t  Cavalier might fail to pay Veriion than vice versa, the firms’ vastly different 

\C.I/L. 0 1  upcr~iioiis ineaiis ihal the conscqucnces to Verizon o f  Cavalier not paying are t iny  

coiiipai.ed to 1111: consequences to Cavalier of Verizon not paying. There is no basis to assume, CI 

p r ~ o / - / .  [hat Verimn, not Cavalicr, is more in need of protection on this score. 

Finally, Venzon quibbles with Cavalier’s assertion that its assurance-of-payment rights 

4iould bc “consistent” with the Commission’s Policy S/afemen/ VZN Opp. at 6. Verizon is 

correcl that the f‘olrcv S~irf~mwl mas focused on assurance-of-payment practices by incumbenls, 

set' I d ,  doubtless because i t  was incumbents, not competitors, who were abusing the process. 

But Cavalier did not cite the PO/KJ,  S/ufer~ierrt for the proposition that its principles automatically 

apply to conipeti~ors Cavalier cited II as a n  example o f  reasonable pnnciples applicable to the 

isstir of assuiaiices of payment. that could reasonably be applied niutually. Again, Cavalier does 

iioi dispute thal the reusun the Commission acted was to rein in  incumbents, not competitors. 

Cavalier submits that Verizon is simply trying to protect a one-sided result in the 

Bureau’s ruling that, i n  Cavalier’s view, was adopted without full cognizance of the relevant 

L,vldcnLc 111 I I X  i-ccord. None of  Veriron’s arguments against mutuality on this issue have ment, 

lio\cever. and reconsideration should be granted. 

4 



3.  VIOLATIONS OC‘ wir COMMUNICATIONS ACT SHOULD BE EXCLUDED FROM Tim 
~,lhl IT,ZTION OF LIABILITY CLAUSE. 

Cavalier cxplained that the Communications Act provides a damages remedy to any 

Ipcisi)il Iiiliimcd by ;I carrier’s violal ion of the Act (47 U S.C 9s 206-208); noted that the  

Coii i i i i iss~oi i  i lsc l f  had ruled ilia1 ihosc provisions apply to an incumbent’s violation of (at least 

i o i i i c  0 1 )  I15 obligations under 47 I; S C 4 251(c) and associated interconnection agreements (the 

C ’ o 1 . d  0 1 / 1 / 7 1  cascs), and that, therefore, it  could not be consistent with the Act to require Cavalier 

poleiitially subjcct Lo damages arising from Verizon violations of the Act - to waive its righl 

IO irecover those damages Cavalier Petition at 7-9. 

VeriLon’s objections to this coiicl~sioii are basically non sequiturs See VZN Opp. at 8- 

I O  I t  first poiiits out that the CoreCornni cases did not involve limitation of liability clauses, 

Lb I i i ch  is true h u t  irrelevant. Those cases show that an incumbent’s violation Section 251(c) can 

g v e  rise to stuiutory, as well as merely coittractual damages liability - the only proposition for 

u l i i c h  C‘avalicl- relied on Lhciii That lcgal fact necessarily poses the question of how an 

. irbilrakd intcrcoiincction agreement - that must, by law, be consistent with the statute ~ could 

i~ciisoiiIibIy liiiiif the damages remedy that the statute expressly grants. 

Notc iii this regard rhal the relevant statutory language IS quite inimical to the notion of 

limiting damages liability to “direct” damages Section 206 of the Act states: 

In case any common carrier shall do ., aiiy act .. in this Act prohibited or declared 
io be unlawful, or shall omit to do any act ... in this Act required to be done, such 
comnioii carrier shall be liable to the person or persons injured thereby for the full 
cinioiriif of darnages sustained in coifsequence of any such violation of the 
provisions of this Act, [including costs and attorney’s fees.] 

47 U S C 9 200 (emphasis added) It  is impossible to square an exclusion of “consequential” 

i lJinages with an cxpress statutory directive that the offending camer be liable for the “full 

i l i i iouii l” o f  “damages sustained in consequeizce of’ a breach of statutory duties. When Verizoii 
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objects to the potential Tor “unliiiiiied” recovery of damages, therefore, Venzon is not really 

L ~ i ’ y i ~ ~ ~  \\ i lh CJLalier, Venroii I S  arguing with Congress. See VZN Opp. at 8-9 

l’eriroii makcs several other meritlcss arguments. For instance, i t  notes that i t  disagrees 

w i t h  t l ic  holdings o f  the CoreCbmm cases. See VZN Opp at 8 & n.4. But this is a red hemng. TI‘ 

l ’c i- izoi i  is ri&I. aiid the Core(hnim cases wcrc wrongly decided and are eventually set aside, then 

Ilic scope orhehavior 101 which Veriron would be liable for a violation of the  Act will be narrower 

iIim 1 1  :ib C,ivalicr believes ~ the CoreC’omm cases are correct. But the issue is not what 

c i i ~ u i i i ~ t a n c c ~  give nse to liability under the Act; i t  is what happens when such liability exists 

Veri~oii also argues that liinitations of liability (particularly, exclusions of consequential 

daiiiases) are “customary and appropriate,” VZN Opp at 8 & n.5, and wildly claims that “any 

x n i c c  failurc is arguably il violation o f  the Communications Act.” Id at 7. One can question 

\vliethet this industry ”custom” I S  “appropnate” from a policy perspective.6 But at bottom Venzoii 

is confusing the ternis aiid conditions applicable to a particular service with the requirements of thc 

ilalutc If an cffcctive tariff says that a service is not guaranteed to be always available, i t  is hard 

io , I I ~ I C  1 1 1 i l 1  i t  \+ocild violatc cithcr lhc tariff or the Act if the service were to fail from time to time 

Soi i ie  xi.\ icc I;iiItires might violate the Act, others would not Again, this is a question of when 

and 111 whnr circiiinsruiices Ver imn might be liable on the merits. It has nothiiig to do wilh 

Iiniitiiig the scope of damages for the (likely quite small) set of simple service failures that might 

,SCN>, c> g .  B A Cherry, THE C R i S l S  I K  TELECOMMUNICATIONS CARRiER LlABlLlTY HISTORICAL 
Ms Chew RCCI:I.ATORY rL,\ws AND RECOMMENDED REFORM (Kluwer Academic Publlshers 1999) 

(now wi th  Ihr Commission’s Office ol‘Strategic Planning) noted as follows 
Thc Lradiiional ~us t~ t ica t ions  .. for upholding limited liability tariff provisions suffer from 
logiclrl ~iicon.;istencies and factual inaccuracies as well as foreshortened economic analysis 
The lallacies and myths of the traditional ~ustifications need to be understood so that they no 
longer serve as barriers to policymakers’ express consideration of appropriate liability rules for 
the telccommunications industry 

id d l  I IO In any evcnl, ‘‘custom” or “tradiIion” cannot stand in the way of an express contrary skatute, 
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lx deeiiied lo violate thc Act, and certainly provides no grounds for limiting the scope of damages 

‘ ivailahle lor other, and likely more senous violations of the Act ‘ 

L’eri~oii. relying on an oldcr Bureau order. claims that a state-administered “performance 

‘issuuiice plan” (“PAP”) process provides meaningful financial consequences for failure to 

peIIbiiii VZN Opp at 7. B~i t  Verizon ignores the fact that the decision r e lyng  on the PAP 

Iproccss was dccided before the C’oreCuninr cases, and so cannot be read to limit those cases 

\.loreo\ rr. and inore ~~indaiiientally. V e r i ~ o n  makes no effort lo  explain how the PAP process 

i‘m liillill tlic statutory coinmaiid that, I r a  carrier has indeed violated the Act, the harnied party 

is eiititlzd to “ fu l l ”  damages suffered “in consequence” of the violation. 

Finally, i t  is interesting that Verizon would agree to exclude antitrust treble damages 

rrurii ihc  Iimilation o f  liability, while opposing an exclusion for simple damages under the 

C‘oint~itiiiicarions Act.8 This shows that Vel-izon’s purpose is to escape liability for violatjoiis of 

thc Coiiimuiiications Act ~ the very law that this Commission is charged with enforcing 

For these reasons, the Bureau should, as Cavalier requested, exempt violations of the 

Communica~ioiis Act from any contractual limitations of liability 

4. VERIZON SHOULD P ~ Y  FOR VERIZON-CAUSED TRUCK ROLLS. 

Cavalier showed that Verizon errors in loop provisioning make Cavalier dispalch 

The (‘oreCunznr cases themselves are instructive. In Maryland, Verizon unreasonably delayed 
ipto\ idins inrerconnection facilities to CoreComm in violation of 47 U.S.C. 5 25 l(c)(2), excluding 
(’oreC‘onim rron-i thc market. There is no reason such conduct should be subject to only limited liability 
Itdccd. tio\v tha t  the Supremc Court has  ruled that violations of Section 251(c) do not amount to antitrusl 
\~~ol ; l t ioni .  w c  Vef - ron  Coifiiiiiii7icu1101~~. fwc v Luw Ofjices of Curtis V .  Tnnko. LLP. No. 02-682, 540 

t h  I; 2004). i i  IL ~ 1 1  the iiiorr important that statutory damages liability for such behavior be 
ic i i i i i icd I O  ptovtdc a sound distnccntive to I L K s  contemplating such behavior 

Not? hril Ihc \ d u e  of  rhe contractual antitrusi carve-out was eviscerated by the U S Supreme 
(~o~ i t . l ’ \  .Ianuary 20, 2004 dental of cerliurari in Cavalier Telephone, LLC v Verizon Vwgmiu Inc, Case 
N n  03-271. n h i c h  lefl intact the Fourth Circuit’s rejection of antitrust liability putatively grounded in 

\ tolJtioiia oithe Communications Act 

1 s ~ 
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I C C ~ I I I I C ~ ~ I I S  unnecessarily. The Bureau held that this problem could be mitigated - not 

~l i i i i ina~ed by Cavalier “participat[ing] in additional up-front testing at no charge ” MO&O at 

1’ IO5 On rccoiisideration, Cavalier pointed out that this was fine as far as i t  goes, but would still 

Icci\c mine cases where Cavalier ends up having to dispatch its technicians due to VeriLon’s 

mors ,  and that there was no reason to expect Cavalier to absorb the costs of such truck rolls 

Ccri/un argucs that Cavalier wants i t  to provide “perfect” services. VZN Opp. at 9-10 

I his is inonscnse I t  is not a violation of the contract (or the Act) for Verizon to make ail honest 

mistake that makes Cavalier dispatch technicians Nobody’s perfect. But when this happens, 

smiieuiw ~ either Cavalier or Venzon ~ will have to bear the costs. There is no reason to lay 

I ~ C S C  costs at  Cavalier’s feet, whether or not cooperative testing is effective at reducing the 

iniiinbcr of tiines the underlying errors occur C’ VZN Opp. at 10-1 1.  

Verimin asserts that i t  is duplicative to require i t  to pay Cavalier when i t  forces Cavalier 

IO d i s p t l c t i  ~echi i ic ians because its general performance on the matter of loop installation 

iroubles is embraced by thc PAP VZN Opp at I O  & 12.9. But a general performance plan 

~iippor~iiig accurate loop provisioning is not the same as keeping Cavalier whole for specific 

cosis caused by Verizon’s errors There is nothing inappropriate about subjecting Verizon both 

10 il general perromiance incentive plan and to liability for specific problems its errors cause 

Verimii also objects to Cavalier having noted that Verizon was not forthright in 

discussing its intentions regarding back-billing Cavalier for Yerizon truck rolls in circumstances 

l i k e  those where Cavalier seeks to charge Verizon. Verizon claims to sees a distinction between 

itl‘ll~glils C‘s\allcr when a [ruck roll shows no problem relating to inslulluliun, and charging 

(‘JI iliicr M hen ;I 11-tick roll shows no problem if the call related to maintenance ~ supposedly, 

~ c c o i . d i n ~  to Veric.oii, “an entirely separate c a q o r y  orcharges.” VZN Opp. at 1 1 .  
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Cavalicr, frankly, doesn’t see i t .  We are dealing with the same loops and the sanie 

Iphysical situation supposedly supporting the charge (dispatch followed by no problems found) 

Yeithcr h e  Bureau’s qucstion to Verixon nor the tcstimony leading to it  distinguished between 

“inslallation” and “maintenance.” How Verizon in these circumstances finds the charges i t  did 

seck to bill Cavalier for are i n  “an entirely separate category” from the type of charges it said 

nou ld  1101 apply is. to put i t  inildly. obscure 0 

But ckei i  if Vcrizoii sonichow in good h t h  misunderstood this issue as i t  was discussed 

i i i id liiiyatcd bcrorc the Bureau, the fact remains that Verizon asserts the nght to charge Cavalier 

\ \ l ie i i  Ca\alier makes an error that imposes costs on Verizon, yet seeks to deny Cavalier the right 

IO charge Vcriron when Verizon makes an error that imposes costs on Cavalier. On the merits, 

ihis is tiiisuslainablc, and Cavalier’s request for reconsideration should be granted on this point. 

A brief review of the hcts demolishes Verizon’s effort to sidestep this issue Ms Webb testified 
Llirlt the trrin “truck roll” covers many service concerns, all involvlng an on-premise visit to find and fix 
llie problem. Webb Testimony at p 4, lines 13-14 She explained that responsibility for initially getting 
zcrvicc tip and running falls on Verizon’s “repoir” organization, the RCMC; and that if a newly placed 
Iuup docin’r work. Cavalier contacts the Verizon “repair” organization, the same group that coordinates 

lHrr problem is that her organization wastes time having to coordinate repoir with 
\si-iron And she noted that Venzon charges Cavalicr for IIV 

Ii-uck 1 ~ > 1 1 ~ .  hut  not vice-versa / I /  at p 9, lines 20-21 Ms Webb then produced Exhibit AW-5. a 
Si.pl<mher 9, 2003 memo, where Verizon notifies Cavalier that i t  would back bill Cavalier for “dispatch”, 
/ i’ ~rtick rol l  charges 

Verimn’s October 9, 2003 rebuttal teslimony does not address the September 9 memo in any 
\\.I> The discussion was not limited to “installation” or 
iiiiintenance.” the question for Vertzon was simply, “Venzon, can you just let us know if Virginia I S  

y n g  1 0  he one of the states that’s going to be included in  back billing so Cavalier wtll have notice of 
i l l a t ”  ;Ziid we’d l i k e  to know as well ” Transcript a t  646, lines 11-15 Verizon ducked this question in its 
~ r l i l i a i  [mc f  In its reply brief, Verizon claimed the answer was “no,” mdlcatmg that all “Dlspatch” 
charycs have already been billed About a month later, though, Cavalier received a senes of back billing 
i‘Ilaigt.\ tor “Dispatch”, “Expedite”, and other truck roll-related activities 

The Burcau can asses5 for itsclF how relevant Verizon’s lack of candor on this issue is to the 
nliltter~   ending o n  reconsideration R u t  there can be no serious question that Verizon indeed was less 
ihlrn candid in i ts  handling of this matter 

i i i ~ i i t i i c i i a n u  ’ 

ld rlt 1) 6, l ines 14-19, p 8,  lines 14-15 

I1 cainc u p  at ihe October 17, 2003 hearing 
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3. (‘ON( LI SION. 

Cavalier respectfully requests that tlie Bureau reject Venzon’s objections to Cavalier’s 

Pclitioii for Reconsidcration and, instead, grant that Petition i n  all respects. 
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